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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 88-103
PETI TI ONER A.C. No. 15-14587-03536
V. Docket No. KENT 88-169

A.C. No. 15-14587-03540
STERLI NG ENERGY, | NC.,
RESPONDENT Docket No. KENT 88-208
A. C. No. 15-14587-03544

Sterling No. 5 Mne
DECI SI ON

Appear ances: Mary Sue Ray, Esq., and WIlliamF. Taylor, Esqg.,
O fice of the Solicitor, U S. Department of
Labor, Nashville, Tennessee, for Petitioner
M. Ral ph Ball, President, Sterling Energy, Inc.
LaFol | ette, Tennessee, for the Respondent.

Bef ore: Judge Maurer

These cases are before me under section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act", to challenge two citations, one issued under
section 104(a) of the Act, the other under section 104(d)(1) of
the Act, one inm nent danger w thdrawal order, seven section
104(d) (1) orders and a single section 104(d) (2) order. The
respondent al so seeks review of the civil penalties proposed by
the Secretary of Labor for the related violations.

Pursuant to notice, the cases were heard in Knoxville,
Tennessee on February 21, 1989.

STl PULATI ONS

The parties have agreed to the follow ng stipulations, which
| accept:

1. Sterling Energy, Inc., owns and operates the No. 5 M ne,
whi ch produces coal for resale in interstate commerce and is
subject to the jurisdiction of the Act.
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2. The undersigned administrative | aw judge has jurisdiction over
this proceedi ng pursuant to Section 105 of the Act.

3. The subject citations and orders were properly served on
the respondent by a duly authorized representative of the
Secretary.

4. Copies of the subject citations and orders entered into
this record as petitioner's exhibits are authentic copies of the
originals.

|. Docket No. KENT 88-103

Citation No. 3001604, issued on Septemnber 11, 1987, pursuant
to Section 104(a) of the Act, alleges a "significant and
substantial" violation of the standard at 30 C.F. R 0O 75.200 and
charges as foll ows:

The roof on 002-0 pillaring section was | oose and had
sl oughed out around the roof bolts as rmuch as 12"
fromthe plates, where the enpl oyees had cl eaned up and
had tranmed the miner part of the way to start

pr oduci ng coal

The cited standard, 30 C.F.R 0O 75.200, provides in
pertinent part as follows:

The roof and ribs of all active underground roadways,
travel ways, and working places shall be supported or

ot herwi se control |l ed adequately to protect persons from
falls of the roof or ribs.

According to Inspector Gsborne, an MSHA coal m ne inspector,
the roof in the cited area was | oose and 12-14 inches of materia
had sl oughed out around one full row of bolts on one side. At the
time he observed this condition, the operator was engaged in
novi ng equi prent through this area and one man was observed
directly underneath where this roof had sloughed out. It was
stipulated that there were four people on the section, that there
was robbi ng work going on, taking the pillars out, and that the
operator was planning on using this as a haul age road.

The inspector assessed the gravity of the violation as
highly likely to produce or result in a | ost work days or
restricted duty accident involving four persons because, in his
words, "it's a real tender top" and they were doing robbing work
at the tinme.
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M. Ball, testifying on behalf of the respondent, agreed that
action should have been taken in this area, but that he didn't
see anything particularly serious about it. He believes that if
he woul d have put up three or four tinbers, he could have went
ahead and used it as a roadway. His rationale for that position
is that they were using 60-inch resin bolts in this area as
opposed to 42-inch "traditional bolts".

The Secretary also presented the testinmony of M. Roger
Di ngess, a roof control and ventilation specialist, enployed as
such by MSHA for the | ast seven years.

M. Dingess, after hearing the prior testinony of both
I nspect or Osborne and M. Ball, testified that based on the
i nspector's description of the affected area and the roof
conditions he found there, including the fact that 60-inch resin
bolts were used in this area, it was his opinion that the
occurrence of a roof fall was highly likely. He went on to state
t hat when you have sl oughi ng out around the roof bolts,
continuing bolt after bolt in aline, it weakens the roof and
lets it swing on the remaining bolts on the other side. This
creates an i mm nent danger, in his opinion, which when they are
taking the pillars out, as they were here, makes it highly likely
that a roof fall would occur

To abate this condition, the area was re-supported with
ti mbers and dangered-off and a new roadway was established.

In view of the foregoing, |I conclude and find that MSHA has
established a violation of section 75.200, by a preponderance of
the credi bl e evidence adduced in this case, and also find that
the violation was of such a nature as could significantly and
substantially contribute to the cause of a coal mne safety
hazard. | accept the testinony of Messrs. Osborne and Di ngess
that there was a reasonable |ikelihood that the cited hazard
could have resulted in at |east serious, if not fatal, injury to
a person or persons. | therefore conclude that the violation was
signi ficant and substantial and serious. Mathies Coal Conpany, 6
FMSHRC 1 (1984). The citation, accordingly, will be affirned.

Rel ated Order of Wthdrawal No. 3001603, issued pursuant to
section 107(a) of the Act reads as foll ows:

The roof on the 002-0 pillaring section was | oose and
had sl oughed out around the roof bolts as nuch as 12"
fromthe plates, where the enpl oyees had cl eaned up and
had tramred the mner part of the way to start
produci ng coal
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Section 107(a) of the Act provides in part as follows:

If, upon any inspection or investigation of a coal or
other mine which is subject to this Act, an authorized
representative of the Secretary finds that an i mr nent
danger exists, such representative shall determne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mine to cause all persons except those
referred to in section 104(c), to be withdrawn from
and to be prohibited fromentering, such area until an
aut hori zed representative of the Secretary determ nes
t hat such i nm nent danger and the conditions or
practices which caused the i mm nent danger no | onger
exi st .

Section 3(j) of the Act defines "inmm nent danger" as "the
exi stence of any condition or practice in a coal or other m ne
whi ch coul d reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abated."”

The limted issue herein is whether such a condition or
practice existed at the tinme this order was issued. According to
I nspector Osborne, the imm nent danger order was issued because
of a "condition" in which he observed a mner proceed beneath an
area of dangerous roof. Inspector Osborne mamintained that this
"condition" constituted an "imi nent danger" because the
i nadequat el y supported roof mght fall and kill or seriously
infjure the miner. | find that the hazard was such that the cited
condition "could reasonably be expected to cause serious physica
injury". Accordingly, I find that there was an i nm nent danger
and will affirm Order No. 3001603.

1. Docket No. KENT 88-169

Citation No. 3166112, issued on April 5, 1988, pursuant to
section 104(d)(1) of the Act, alleges a "significant and
substantial"” violation of the mandatory standard found at 30
C.F.R. 0 75.303 and charges as foll ows:

An adequate preshift exam nation was not being nade for
t he above nmentioned mne. The seals |located on the
first right panel off the main intake cannot be

examni ned because of |oose roof and water. This
condition has been recorded in the preshift record book
and in the mne foreman's report of hazardous
conditions, February 2, 1988.
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The cited standard, 30 C.F.R 0O 75.303, requires that operators
exami ne seals and doors to determ ne whether they are functioning
properly prior to each shift.

Roger Dingess issued this citation because the seals on the
first right panel on the intake side had not been inspected by
the operator during pre-shift exam nations of this area between
February 2, 1988, and the date the citation was issued, April 5,
1988. This is a period in excess of two nonths that these seals
were not inspected allegedly due to a build-up of water and poor
roof conditions extant in that area. M. Dingess is of the
opi nion that the | oose roof could have been scal ed down and the
wat er coul d have been punped out, which would have allowed them
to exam ne those seals.

A request to relocate these seals was made to MSHA by the
operator on February 24, 1988. But because the nine's ventilation
pl an expired on March 1, 1988, this request was not approved
until March 28, 1988. | note here that as of April 5, 1988, when
the citation was issued there was no indication that the operator
was nmoving the seals or even preparing to nove the seals. Nor was
t he operator exam ning the existent seals. Apparently, the
materi al necessary to construct the new seals was present on the
surface, but the respondent had nmade no effort to begin
construction prior to the issuance of the citation.

The required preshift exam nations of these seals were
particularly inmportant in order to detect any weakness or
deterioration which mght allowthe seals to crush out and
possi bly expose the mners to black danp, which is a | ack of
oxygen in the air, and which very likely could have been built-up
behi nd the ol d permanent ventilation seals. Furthernmore, the poor
roof conditions could significantly enhance the possibility of
the seals crushing out in the first instance.

M. Dingess opined that it was "highly likely" that a fata
accident could occur involving fourteen (14) mners because of
t he poor roof conditions which existed in the area and the I ength
of time for which the seals had not been exam ned. He al so
testified that in his experience there was bl ack danp behind
every seal that he has ever seen, if it had been there for
awhi | e.

In my opinion, the record in this case concerning this
citation will not support a gravity finding of "highly Iikely"
because there is no evidence of what the actual physica
condition of the seals was on the date the citation was issued.
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The nore appropriate finding, which | believe the record will
support, is "reasonably |ikely".

A violation is properly designated as being of a significant
and substantial nature if, based on the particular facts
surroundi ng the violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature. Cenent Division, Nationa
Gypsum Co., 3 FMSHRC 822, 825 (April 1981). In Mathies Coal Co.,
6 FMSHRC 1, 3-4 (January 1984), the Comm ssion expl ai ned:

In order to establish that a violation of a mandatory
standard is significant and substantial under Nationa
Gypsum the Secretary nust prove: (1) the underlying
violation of a mandatory safety standard; (2) a
discrete safety hazard -- that is, a neasure of danger
to safety -- contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to
wWill result in an injury; and (4) a reasonable
likelihood that the injury in question will be of a
reasonably serious nature.

The third el ement of the Mathies formula "requires that the
Secretary establish a reasonable likelihood that the hazard
contributed to will result in an event in which there is an
injury," and that the likelihood of injury must be evaluated in
terms of continued normal mining operations. U S. Steel M ning
Co., 6 FMSHRC 1573-74 (July 1984); see also, Halfway, Inc., 8
FMSHRC 8, 12 (January 1986).

I find the violation is proven as charged. VWen M. Di ngess
di scussed this situation with Harley Wl der, the M ne
Superintendent, M. WIlder admitted that they had not been
i nspecting the seals. M. Ball also adnitted at the hearing that
the m ne supervision got a little relaxed on the seals once they
put in for the relocation. They let the water build-up in that
area after that.

The second, third and fourth prongs of the test are
adequately nmet by the unrebutted and really unopposed testinony
of M. Dingess to the effect that the operator's failure to
i nspect these seals for two nonths left the mners in the
unenvi abl e position of not knowi ng the condition of the subject
ventilation seals. Gven the poor roof conditions in that area as
well, it was reasonably likely that one or nore of these seals
could fail in that anount of time and rel ease bl ack danp which
certainly could lead to serious or even fatal injuries.
Accordingly, |I also find that the violation was "significant and
substantial” and serious.
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| further find that the violation was the result of inexcusable
aggravat ed conduct, constituting nore than ordi nary negligence,
on the part of the operator's superintendent, Harley WIder,
whi ch conduct is clearly inputable to the operator. The violation
was therefore caused by the operator's unwarrantable failure to
conply with the cited mandatory standard. Enery Mning Corp., 9
FMSHRC 1997, 2002 (Decenber 1987); Youghi ogheny & Chio Coal Co.,
9 FMSHRC 2007, 2010 (Decenber 1987).

Based on the foregoing, the high degree of negligence
exhibited, if not reckless disregard for the consequences, and
t he seriousness of the violation, section 104(d)(1) Citation No.
3166112 was properly issued and will be affirmed herein.

I11. Docket No. KENT 88-208

There are seven section 104(d) (1) Oders and a single
section 104(d)(2) Order included in this docket. M. Ball, on
behal f of the respondent, admits all eight of the violations that
are cited in this docket, has no particul ar objection to those
being found to be "significant and substantial" but strenuously
deni es the unwarrantable nature of these eight orders.

Order No. 3175428

Order No. 3175428, issued pursuant to section 104(d) (1) of
the Act, alleges a violation of the regulatory standard at 30
C.F.R 0O 75.1722(b) and charges as fol |l ows:

The No. 2 belt conveyer head drive was not guarded to
prevent persons from being caught between the belt and

pul | ey.

Section 75.1722(b) provides that: "Guards at conveyordrive,
conveyor - head, and conveyor-tail pulleys shall extend a distance
sufficient to prevent a person fromreaching behind the guard and
becom ng caught between the belt and the pulley".

M. Dingess issued this order on April 18, 1988, when he
found that the No. 2 belt conveyor head drive was not guarded. He
observed a miner greasing this belt drive unit at that tinme while
the belt was in operation w thout the guard. The m ner stated
that the guard for this head drive had been renmoved for severa
days.

The respondent admits the violation and | further find it to
be a significant and substantial violation. The head drive unit
was not guarded as to prevent a miner from becom ng caught
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between the belt and the pulley. Furthernore, the miner stationed
there nmust grease the belt while exposed to the noving parts,
open gears and rollers. Therefore, | find it to be reasonably
likely that this violation could result in a permanently

di sabling injury involving one nminer. Mthies, supra.

| also find it to be a serious violation and caused by the
unwarrantabl e failure of the operator to conply with the cited
mandat ory standard. The operator's superintendent who was in
charge of performing the preshift examination in this area had
actual personal know edge the guard was m ssing and yet took no
action to replace it. This anpunts to aggravated conduct on the
part of the operator because this condition was allowed to exi st
for several days while a mner was assigned to this duty station.

Order No. 3175428 will be affirned.
Order No 3175429

Order No. 3175429, issued pursuant to section 104(d)(1) of
the Act, alleges a violation of the regulatory standard at 30
C.F.R 0O 75.1722(b) and charges as foll ows:

A guard was not provided for the No. 1 belt conveyor
tail roller.

M. Dingess found that a guard was al so not provided for the
No. 1 belt conveyor tail piece, which was | ocated in the sane
general area as the m ssing guard cited in Order No. 3175428,
supr a.

The respondent admits the violation and the same rational e
applies to ny finding that this violation was al so significant
and substantial and occurred as a result of the operator's
unwarrantable failure to conmply with the cited standard.

Accordingly, Order No. 3175429 will be affirmed herein.
Order No. 3175430

Li ke the previous two orders in this docket, Order No.
3175430 was issued on April 18, 1988, pursuant to section
104(d) (1) of the Act, and alleges a violation of the regulatory
standard at 30 C.F. R 0O 75.1722(b), charging as foll ows:

The 002 Section belt conveyer head drive was not
guarded to prevent persons from becom ng caught between
the belt and the pulley.
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Herein, M. Dingess found that a guard was not provided for the

002 section belt conveyor head drive unit. This particul ar head
drive unit had never been guarded, even though the belt had been
in place for approximtely a nonth.

Once again, the respondent admits the violation and ny
rationale for finding the violation to be significant and
substantial, serious, and an "unwarrantable failure" is the sane
as for the previous two orders in this docket.

Accordingly, Order No. 3175430 will also be affirnmed.

Order No. 3175435

Order No. 3175435, issued pursuant to section 104(d) (1) of
the Act, alleges a non-"S&S" violation of the regulatory standard
at 30 CF.R [0 75.302 and charges that |ine brattice was not
installed as required to provi de adequate ventilation to the
wor ki ng faces.

M. Dingess issued this order on April 19, 1988, when he
observed that a line brattice or other approved device was not
being used to provide air to the face while active mnning was
going on in the Nunber 3 entry. There was no detectabl e nmovenent
of air in this entry.

The operator admits the violation.

The Secretary also charges that the violation was caused by
an unwarrantable failure to conply with the standard in question.
However, as stated earlier in this decision, in order to
establish "unwarrantable failure," the Secretary nust establish
by a preponderance of the reliable and probative evidence that
the operator has engaged in "aggravated conduct constituting nore
than ordi nary negligence". Emery M ning Corp., supra. Rather than
evi dence of aggravated conduct, what this record reflects, at
| east as of April 19, 1988, is at best the educated guess of the
i nspector and at worst, speculation on the part of the inspector
| sinmply cannot find any hard evidence of aggravated conduct or
gross negligence on the part of the operator with respect to this
violation. The Secretary urges that the operator's failure to
install this line brattice was a "practice" at this mine and for
this reason the violation should be found to have occurred as a
result of the operator's "high" negligence. However, there is no
evi dence of when this "practice" began, for how long it continued
or who knew about it, ordered it or condoned it. Indeed, | don't
find any evidence in the record that such a "practice" existed on
or before April 19, 1988, although |I concede it certainly may
very well have. Therefore, | find that the instant order
i mproperly concl uded that the



~580

admitted violation resulted from Sterling' s unwarrantable failure
to comply with the mandatory standard. Accordingly, Order No.
3175435 will be nodified to a citation issued under section
104(a) of the Act, and affirned as such

Order Nos. 3175436, 3175438 and 2995460

These three orders, all issued pursuant to section 104(d) (1)
of the Act, all allege a violation of the mandatory standard
found at 30 C.F.R 0O 75.301 and essentially charge that the
gquantity of air reaching the |last open crosscut for the section
menti oned therein was | ess than the 9000 cfmrequired. The
operator admits all three violations.

Order No. 3175436 was issued by M. Dingess on April 19,
1988, when he neasured the quantity of air reaching the |ast open
crosscut on the 001 section at 7,488 cfm Because |ess than 9000
cfmwere reaching the | ast open crosscut, this was a violation of
the cited standard.

The respondent adnits the violation, but challenges the
all eged unwarrantability. | must concur with Sterling on this
one. As of this date, April 19, 1988, there was no direct
evi dence of aggravated conduct on the part of the operator with
respect to this violation. The basis for issuing this order was
Di ngess suspected that they were "short-circuiting"” the air
mani pul ating it fromone section to the other, depending on where
an inspector was in the mne. He also saw a curtain |aying down
in the return and believes that he knows what the company used it
for, i.e., "short-circuiting” the air and sending it to whatever
section the inspector was on. The operator, however, has severa
potential alternative explanations for that curtain being down
and flatly denies manipulating the air fromsection to section.

The issue of unwarrantability concerning this particular
order must be settled with the evidence that was either in
exi stence at the time the inspector issued the order or at |east
that relates back to the tine the order issued. He testified he
i ssued the instant order on the basis of his suspicion that the
operator was inproperly regulating the air fromone section to
anot her on April 19. In ny opinion, a suspicion that the operator
is willfully violating a standard does not equate to evidence of
aggravat ed conduct on the part of the operator, at the particul ar
instant of tine the order is issued, even if subsequent
i nvestigation a day, a week or a nonth |later establishes that the
operator is knowingly and willfully violating the standard at
t hat subsequent point in tinme. Herein, evidence of subsequent
vi ol ations of the sanme nature and of the same standard to prove
the degree of negligence that existed on
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April 19 is not of sufficient weight to establish that the
i nstant violation was an "unwarrantable failure" to comply.

Therefore, Order No. 3175436 will be nodified to a citation
i ssued under section 104(a) of the Act and affirned.

The other two orders, issued the next day, on April 20,
1988, by M. Dingess and Inspector Blune present an entirely
different situation. To confirmhis suspicions of the previous
day, on April 20, M. Dingess brought another inspector with him
to Sterling's No. 5 mine. They synchroni zed their watches and he
proceeded to the 001 section while Inspector Blunme went to the
002 section. At exactly high noon, they both took anenoneter
readi ngs of the quantity of air reaching the | ast open crosscut
on their respective sections. Inspector Blune neasured only 1,512
cfmreaching the | ast open crosscut on the 002 section and so
i ssued section 104(d) (1) Order No. 2995460 for an "S&S" violation
of 30 CF.R 0O 75.301. M. Dingess neanwhile nmeasured 7,704 cfm
in the |ast open crosscut on the 001 section and i ssued O der No.
3175438 for a "non-S&S" viol ation of the sane section

This was an excellent investigative technique and nmakes an
iron-clad case for an "unwarrantable” violation on both sections.
On April 19th, the operator was put on actual notice that there
was a ventilation problemat the very |east on the 001 section
and perhaps on both sections, one being related to the other
ventilation-w se. Furthernore, the operator abated the violative
condition on the 001 section on the 19th by meki ng adjustnents
that the operator knew woul d adversely effect the air on the 002
section. Therefore, the two ventilation violations found on the
20th were wi thout a doubt the result of the operator’'s aggravated
conduct and existed with the operator's actual know edge and
di sregard for the mandatory standard invol ved.

Additionally, |I find the extrenmely low air Inspector Blune
found at the |last open crosscut on the 002 section to be a
significant and substantial violation of the standard as well, as
his testinony concerning the reasonable Iikelihood of a
significantly increased health hazard to the m ners working there
is unrebutted and credible, and | do credit it in making this
findi ng.

Accordingly, Order Nos. 3175438 and 2995460 will be affirmed
in their entirety.



~582
Order No. 3172666

Order No. 3172666, issued on June 27, 1988, pursuant to
section 104(d)(2) of the Act, alleges a "significant and
substantial" violation of the mandatory standard found at 30
C.F.R 0 75.303 and charges as fol |l ows:

During a discrimnation conplaint investigation the

i nvestigator determ ned through review of the preshift
exam nation books and statenments fromthe operator that
the m ners worked from April 19th to May 3, 1988,

wi t hout a preshift exam nation being conducted of the
areas worked on the second shift (nmaintenance shift).

I nspector Blunme issued this order because the operator had
failed to have a certified person performa preshift exam nation
of the mine prior to the second shift between April 19 and May 3
of 1988. The second shift was a nmintenance shift enploying three
m ners and a foreman. Before April 19, one Danny Elliot was the
second shift foreman and the person certified to performthe
preshift exam nation. He was fired on April 19, 1988, and not
replaced until May 3, 1988. In the nmeantinme, no preshift
exam nation was perfornmed prior to the start of the second shift.

The operator contends the preshift exam nations were being
done, but just not recorded. | specifically reject that
contention as incredible. As far as | am concerned, the preshift
exami nati on book for the mine for the period between April 19,
1988 and May 3, 1988, establishes by a preponderance of the
credi bl e evidence avail able that preshift exam nations were not
being performed for the second shift during that entire tine
peri od.

There is additional evidence to that effect. M. Ronnie
Brock, a special investigator for MSHA, had occasion to
i nvestigate this allegation concerning preshift exam nations as
part of a discrimnation conplaint investigation involving two
di scharged mners at Sterling's No. 5 Mne. It was reported to
him by the other two miners who continued to work the second
shift that fromApril 19, 1988, until May 3rd there was no
preshi ft exam nation performed prior to the second shift.
Furthernore, they told himthat conplaints were nmade to Harl ey
W | der, the M ne Superintendent about the l|lack of a foreman and
the lack of a preshift exam nation on the 19th of April. The next
ni ght, the 20th of April, the sane conplaints were voiced to M.
Ral ph Ball, the President of Sterling. Reportedly, M. Bal
i ndicated that he would try to have them a foreman by the
foll owi ng week, which would have been around the first part of
May. | recogni ze the hearsay nature of this testinony, but it is
corroborated by the docunentary evidence of the preshift
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exam nation book itself and | do give it weight, particularly on
the issue of "unwarrantability".

| also recognize that the Commi ssion recently rejected the
notion that any violation of section 75.303 is per se significant
and substantial in nature. Birchfield Mning Co., 11 FMSHRC 31
35 (January 1989). The Mathies test is still the proper test to
apply in making the "S&S" finding and applying it here, | find
that the respondent's failure to preshift this mne on the second
shift for sone two weeks running is a significant and substantia
violation of the mandatory standard. There is a violation of the
mandat ory standard established, if not admtted. There is also a
di screte safety hazard presented in my opinion in that two mners
wor ked the second shift for sonme two weeks wi thout a foreman
present and without a preshift exam nation being conducted
approximately a mle underground while a nyriad of other
vi ol ati ons and hazards exi sted, as denobnstrated earlier in this
decision. At |east some of the other violations that existed at
that time were thensel ves significant and substantial and sone
violations, particularly ventilation-related ones were repetitive
in nature as well. | believe the mning conditions and | ack of
supervi sion were such during this period of time that the failure
to i nspect and report any violative or hazardous conditions prior
to these two nen going into the mne constituted an " S&S"
violation of the preshift standard because in ny opinion there
was a reasonabl e |iklihood that the hazard contributed to woul d
have resulted in an event in which there very well could have
been a serious injury.

Order No. 3172666 will be affirmed in its entirety.
Civil Penalty Assessnents

A conputer printout entered into evidence as Petitioner's
Exhi bit No. 16, indicates to me that this operator has a
relatively lengthy history of roof control and ventilation
violations in the two year period prior to April 17, 1989. This
is not a good sign, to say the |east.

There is sone question raised as to the operator's financia
ability to pay these assessnents and remain in business. At the
heari ng the respondent put into evidence a docunment that purports
to be a financial statement. However, this statenent is unaudited
and the CPA firmthat submitted it attached a very big disclainer
to it that renders it all but worthless for its intended use,
i.e., to prove the respondent's inability to pay. M. Ball also
testified that the No. 5 Mne is now closed, but the No. 8 Mne
was opened in latter 1988. The record really does not contain any
substantial evidence in a usable form concerning the operator's
financial condition. Therefore, |I find that the
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civil penalties ordered herein, infra, are appropriate
considering the size of the operator and such penalties will not
cause the conpany to discontinue in business.

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnent of civil penalties is warranted as fol |l ows:

Citation/ O der No. Dat e St andard Penal ty
3001604 9/ 11/ 87 75. 200 $ 1100
3166112 4/ 5/ 88 75. 303 1200
3175428 4/ 18/ 88 75.1722(b) 500
3175429 4/ 18/ 88 75.1722(b) 500
3175430 4/ 18/ 88 75.1722(b) 500
3175435 4/ 19/ 88 75. 302 200
3175436 4/ 19/ 88 75. 301 200
3175438 4/ 20/ 88 75. 301 400
2995460 4/ 20/ 88 75. 301 500
3172666 6/ 27/ 88 75. 303 750

ORDER

1. Citation Nos. 3001604 and 3166112 ARE AFFI RVED.

2. Order Nos. 3001603, 3175428, 3175429, 3175430, 3175438,
2995460, and 3172666 ARE AFFI RMED

3. Order Nos. 3175435 and 3175436 ARE HEREBY MODI FI ED to
citations issued under section 104(a) of the Act, AND AFFI RVED.

4. Respondent, Sterling Energy, Inc., IS ORDERED TO PAY
civil penalties totaling $5850 within 30 days of the date of this
deci si on.

Roy J. Maurer
Adm ni strative Law Judge



